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FI NAL ORDER

Pursuant to notice, a formal hearing was schedul ed to be
held in these cases on April 14, 2003, via tel econference
bet ween Tal | ahassee, Florida, and Jacksonville, Florida, before
Daniel M Kilbride, Adm nistrative Law Judge, D vision of
Adm ni strative Hearings. However, the parties agreed to forgo a
formal hearing and to file joint exhibits and proposed fina

orders in these cases for consideration.



APPEARANCES

For Petitioner: WIIliam R Huserman, Esquire
6320 St. Augustine Road, Building 12
Jacksonville, Florida 32217

For Respondent: Richard J. Shoop, Esquire
Depart ment of Heal t h- MQA
Bureau of Health Care Practitioner
Regul ati on
4052 Bal d Cypress Way, Bin-65
Tal | ahassee, Florida 32399-3265

STATEMENT OF THE | SSUES

Whet her Petitioner, as a prevailing small business party in
an adjudicatory proceeding initiated by a state agency, should
be awarded attorney's fees and costs pursuant to the Florida
Equal Access to Justice Act, Subsection 57.111(4)(a), Florida
Statutes, in these two cases.

PRELI M NARY STATEMENT

As to Both Cases

On May 10, 1999, the Agency for Health Care Adm nistration
("Agency"), on behalf of Respondent, filed an Adm nistrative
Conpl ai nt (DOAH Case No. 01-4406PL) against Petitioner, alleging
that Petitioner had viol ated Subsection 458.331(1)(t), Florida
Statutes, by failing to treat Patient D.J.P."'s preoperative
coagul opathy and by failing to use an alternate vein that would
have al |l owed vi sualization of the shunt placenent thereby
reduci ng the risk of causing a henorrhage given the patient's

preoperative history. Petitioner requested a formal hearing



before an Adm ni strative Law Judge from the Division of
Adm ni strative Hearings.

On June 13, 2001, the Agency, on behalf of Respondent,
filed a second Adm ni strative Conplaint (DOAH Case
No. 01-4407PL) against Petitioner, alleging that Petitioner had
vi ol ated Subsection 458.331(1)(t), Florida Statutes, by failing
to adequately nonitor Patient H H postoperatively given Patient
H H's high risk for distal enboli and/or due to evidence of
tissue ischema; by failing to clanp the arteries distally prior
to mani pul ati on of the aneurysm and/or by failing to take
adequate steps to prevent enboli, such as ensuring periodic
nmonitoring of the patient's condition postoperatively for
evi dence of ischem a or other problens. Petitioner requested a
formal hearing and these matters were consolidated for hearing.
A formal hearing was held on May 1 through 3, 2002, in Wnter
Haven, Florida. On August 8, 2002, the Administrative Law Judge
i ssued a Recormmended Order recomendi ng that Respondent dism ss
each of the Administrative Conplaints against Petitioner. On
Oct ober 30, 2002, Respondent entered a Final Order dismssing
the Adm nistrative Conplaints against Petitioner.

On Decenber 13, 2002, Petitioner filed two Mtions
(Petitions) for Attorney's Fees and Costs under Section 57.111,

Florida Statutes. On Decenber 20, 2002, as to DOAH Case



No. 02-4844F, and Decenber 30, 2002, as to DOAH Case No. 02-
4843F, Respondent filed Mdtions to Dismss, along with nmenoranda
of law in support of the notions. On January 3, 2003, as to
DOAH Case No. 02-4844F, and January 10, 2003, as to DOAH Case
No. 02-4843F, Petitioner filed a Response to Respondent's
Motions to Dismss. On January 13, 2003, a hearing was held
before this Adm nistrative Law Judge on Respondent's Motions to
Di smiss, which were denied on the basis that Petitioner
qualified as a small business party under Section 57.111,

Florida Statutes, as interpreted by Al bert v. Departnent of

Heal th, Board of Dentistry, 763 So. 2d 1130 (Fla. 4th DCA 1999).

The Adm nistrative Law Judge al so rejected Respondent's argumnent
that Petitioner was not entitled to attorney's fees for both
cases because the underlying cases were consolidated and heard
at the same tine, ruling instead that they were clearly two
separate cases and that the Recomrended Order issued in the
underlying cases had separate Findings of Fact and Concl usi ons
of Law for each case. Those rulings are hereby incorporated in
and made a part of this Final Order

On January 14, 2003, an Order of Consolidation was issued,
consolidating both cases for hearing. On January 16, 2003, a
Notice of Hearing set a hearing date of March 4, 2003, for both
cases on the issue of substantial justification. On February 4,

2003, Petitioner filed a Mdtion to Continue, which was granted,



and a new hearing date was set for April 14, 2003. On April 9,
2003, the parties filed a Joint Pre-Hearing Stipul ation and
Joint Exhibits. The parties agreed to forgo a fornmal hearing
and instead proceed on the Stipulation and Joint Exhibits.

The parties filed the followng Joint Exhibits with the
Division of Administrative Hearings, as to DOAH Case
No. 02-4843F:

1. Joint Exhibit A - an excerpt of the
transcript of the May 5, 1999, neeting of
t he Sout h Probabl e Cause Panel of the Board
of Medi ci ne where the underlying case
agai nst Petitioner was discussed; and

2. Joint Exhibit B - a copy of all the
materials presented to the South Probabl e
Cause Panel of the Board of Medicine by the
Agency for Health Care Adm nistration,
acting on behalf of Respondent, which were
revi ewed and considered by the Panel in
reaching their decision to find probable
cause agai nst Petitioner at their My 5,
1999, neeti ng.

The parties filed the following Joint Exhibits in two
vol umes with the Division of Adm nistrative Hearings, as to DOAH
Case No. 02-4844F:

1. Joint Exhibit A - an excerpt of the
transcript of the June 8, 2001, neeting of
the South Probabl e Cause Panel of the Board
of Medi ci ne where the underlying case
agai nst Petitioner was discussed; and

2. Joint Exhibit B - a copy of all the
materials presented to the South Probabl e
Cause Panel of the Board of Medicine by the
Agency for Health Care Admi nistration,
acting on behalf of the Respondent, which



were revi ewed and considered by the Panel in
reaching their decision to find probable
cause against Petitioner at their June 8,
2001, neeting.
The parties tinmely filed their Proposed Final Orders on or
before April 24, 2003. The parties' proposals have been given
careful consideration in the preparation of this Final Order.

FI NDI NGS OF FACT

As to Both Cases

1. Petitioner, Larry D. Thomas, MD., is a |licensed
physician in the State of Florida, having been issued |license
nunber ME 036360.

2. Respondent, Departnment of Health, Board of Medicine, is
the state agency charged with regulating the practice of
medi ci ne, pursuant to Section 20.43 and Chapters 456 and 458,

Fl ori da Stat utes.

3. This matter was filed pursuant to Section 57.111
Florida Statutes. The actions in AHCA Case Nos. 1994-12341 and
1999-57795 were initiated by the Agency, an agent for the
Departnent of Health, a state agency, and neither the Agency nor
the Departnent of Health was a nominal party to the underlying
actions. The attorney's fees sought by Petitioner are
reasonabl e in the anmount up to $15,000 for each case, and the
statutory cap of $15,000 applies to each case separately.

Petitioner prevailed in the underlying action, and there are no



speci al circunmstances that exist that would nake an award of
attorney's fees and costs unjust in these cases.

4. Petitioner is a small business party within the neaning
of Section 57.111, Florida Statutes, because he is a sole
proprietor of an unincorporated professional practice, whose
principal office is in this state, who is domiciled in this
state, whose professional practice is in this state, and whose
prof essional practice had, at the tinme the action was initiated
by the state agency, not nore than 25 full-tinme enpl oyees or did
not have a net worth of nore than $2 nillion, including both
personal and busi ness investnents.

As to Case No. 02-4843F

5. In 1994, pursuant to Section 455.225, Florida Statutes
(currently renunbered as Section 456.073, Florida Statutes),
Petitioner was notified of the investigation by the Agency and
invited to submt a response to the allegations. Petitioner,
through his attorney, submitted a detail ed response to the
al I egations, which included an expert opinion by WIIliam Yahr,
M D., and nedical literature that discussed the risks of the
procedure at issue in the case. The expert opinion of Dr. Yahr
stated that Petitioner did not fall below the standard of care
inthis case and that the patient died of a predictable

conplication of the procedure at issue in the case.



6. The Adm nistrative Conplaint in the underlying case,
DOAH Case No. 01-4406PL ( AHCA Case No. 1994-12341), was filed on
May 10, 1999, against Petitioner. The conplaint alleged that
Petitioner had violated Subsection 458.331(1)(t), Florida
Statutes, by failing to practice nedicine with that |evel of
care, skill, and treatnent which is recogni zed by a reasonably
prudent simlar physician as being acceptable under simlar
conditions and circunstances; by failing to treat Patient
D.J.P.'s preoperative coagul opathy; and by failing to use an
alternate vein that woul d have allowed visualization of the
shunt pl acenent, thereby reducing the risk of causing henorrhage
given the patient's preoperative history.

7. As required by statute, the probabl e cause panel that
considered this matter was conposed of two physicians, who were
or are Board of Medicine nmenbers, and a consunmer nenber of the
Board of Medicine. Present at the May 5, 1999, neeting of the
Sout h Probabl e Cause Panel of the Board of Medicine (Panel) were
Panel nmenbers Margaret Skinner, M D., Chairperson of the Panel;
John & asgoe, MD.; and Becky Tierney. Also present at the
meeting were Allen R Grossnman, Acting Board Counsel; Randy
Collette, Senior Attorney for the Agency; Ji m Cooksey of Agency
| nvestigations; Larry MPherson, Senior Attorney for the Agency;

and Susan Drake, M D., Medical Consultant for the Agency.



8. Prior to the May 5, 1999, neeting, the nenbers of the
Panel received and reviewed the Agency's entire investigative
file, including Petitioner's response and Dr. Yahr's opinion,
and the expert opinions of Henry Black, MD., and John Kil kenny,
11, MD.

9. The expert opinions available to the Panel were those
conpleted in 1997 and 1999, respectively. Dr. Black opined that
Petitioner net the standard of care in the case, but admtted
that he did not performthe procedure at issue in the case;

Dr. Kilkenny, who did performthe procedure at issue in the
case, opined that Petitioner failed to neet the standard of care
in the case; and Dr. Yahr opined in 1994 that there was no
evidence that Petitioner failed to neet the standard of care in
the case, but did not state whether he perforned the procedure
at issue in the case. In addition, the Panel had access to the
witten response to the investigation prepared by counsel on
behal f of Petitioner, which was submtted on October 13, 1994.

10. Prior to consideration of the case, M. G ossnman
advi sed the Panel that any questions concerning interpretation
of the law or rules, or what the Panel's duties were, should be
directed to him M. Gossman al so advised the Panel that any
questions they had regarding the materials that they received,

t he recommendati ons that had been made, or the investigation



t hat had been conducted should be directed to M. Collette, as
the attorney for the Agency.

11. M. Collette then gave a summary of the conplaint to
t he Panel nenbers and recommended that an Adm nistrative
Conpl aint be filed in the case. The Panel discussed the
conplaint very briefly, asked no questions, and voted for a
finding of probable cause for alleged violations of Subsection
458.331(1)(t), Florida Statutes.

12. The record in the underlying case does not denonstrate
why there was an i nordi nate del ay between the conpletion of the
Agency's investigation in October 1994 and the Agency's
retention of Dr. Black in 1997; why Dr. Kilkenny was retained in
1999 after Dr. Black had given his opinion on August 4, 1997,
that there was no deviation fromthe standard of care by
Petitioner; nor why Dr. Yahr's opinion was not given any
consideration. Wile Dr. Black may not have had the appropriate
qualifications to render an expert opinion in the case, both
Dr. Kilkenny and Dr. Yahr did have sufficient qualifications to
render an expert opinion in this matter. Further, there was no
assertion by the prosecuting authority that any of the fact
W t nesses needed to prove this case were even avail able after
five years of delay. Nor did the counsel for the Panel bring

any special attention to the Panel nenbers in regard to the
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possi bl e proof problens with this case caused by the inordinate
delay in bringing the case before the Panel.

13. Finally, no explanation has been given for the del ay
in forwarding the Adm nistrative Conplaint, issued on May 10,
1999, to the Division of Admi nistrative Hearings until
Oct ober 15, 2001.

As to Case No. 02-4844F

14. The Adm nistrative Conplaint in the underlying case,
DOAH Case No. 01-4407PL (AHCA Case No. 1999-57795) was filed on
June 13, 2001, against Petitioner. The conplaint alleged that
Petitioner had violated Subsection 458.331(1)(t), Florida
Statutes, by failing to practice nedicine with that |evel of
care, skill, and treatnent which is recogni zed by a reasonabl e
prudent sim |l ar physician as being acceptabl e under simlar
conditions and circunstances; by failing to adequately nonitor
Patient H H post-operatively given Patient H H's high risk for
di stal enboli and/or due to evidence of tissue ischem a; by
failing to clanp the arteries distally prior to manipul ati on of
the aneurysm and/or by failing to take adequate steps to
prevent enboli, such as ensuring periodic nonitoring of the
patient's condition post-operatively for evidence of ischema or
ot her probl ens.

15. Pursuant to Section 455.225, Florida Statutes (now at

456. 073, Florida Statutes), Petitioner was notified of the

11



i nvestigation by Respondent by |etter dated Novenber 12, 1999,
and invited to submt a response to the allegations.
Petitioner, through his attorney, submtted a detail ed response
to the allegations, denying that he violated the standard of
care. The Investigative Report was issued on February 11, 2000.

16. The probabl e cause panel that considered this matter
met on June 8, 2001, and was conposed of two physicians, who
were or are Board of Medicine nenbers, and a consuner nenber of
the Board of Medicine, as required by statute. However, the
consuner nenber of the Panel was unavailable to attend the Panel
meeting that day. Present at the June 8, 2001, neeting of the
Panel were Panel nenbers Fued Ashkar, M D., Chairperson of the
Panel , and Gustavo Leon, M D. Also present at the neeting were
Lee Ann Custafson, Acting Board Counsel, and Randy Collette,
Seni or Attorney for the Agency.

17. Prior to the probable cause neeting, the nenbers of
t he Panel received and revi ewed what was purported to be the
Agency's conplete investigative file, including Petitioner's
response, and the expert opinion of Janmes Dennis, MD.

18. The expert opinion available to the Panel was that of
James Dennis, MD., a board-certified vascul ar surgeon, who
perfornmed the procedure at issue in the case. Dr. Dennis opined

that Petitioner failed to neet the standard of care in the case.
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19. Prior to consideration of the case, M. Gustafson
advi sed the Panel that any questions concerning interpretation
of the law or rules, or what the Panel's duties were, should be
directed to her. M. Gustafson also advised the Panel that any
questions they had regarding the nmaterials that they received,

t he reconmendati ons that have been made, or the investigation
t hat has been conducted should be direct to M. Collette, as the
attorney for the Agency.

20, M. Collette then gave a sunmary of the conplaint to
t he Panel nenbers and recommended that an Administrative
Conpl aint be filed in the case.

21. The Panel voted for a finding of probable cause for
al l eged violations of Subsection 458.331(1)(t), Florida
Statutes. Following the filing of the Adm nistrative Conpl ai nt,
Petitioner tinely filed a request for a formal hearing.

22. After probable cause was found in the underlying case,
the matter was referred to the Division of Adm nistrative
Hearings, and shortly before the date of the scheduled form
hearing, the attorneys for Petitioner and Respondent discovered
t hat Respondent's expert, Dr. Dennis had been retai ned by
Petitioner's forner attorneys, after probable cause had been
found, to give an opinion on behalf of Petitioner in the
underlying case. This resulted in the disqualification of

Dr. Dennis' opinion
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23. The formal hearing was continued, and Respondent
retai ned anot her expert, Kenneth Begel man, M D. He opined that
Petitioner fell below the standard of care in the case, and his
testi nony was used at the fornmal hearing. No reference to the
opi nion of Dr. Dennis was nade or used at the formal hearing.
Dr. Begelman's opinion was al so not available to the Panel at
the tine that probable cause was found agai nst Petitioner, nor
di d Respondent seek to return jurisdiction to the Panel for
their reconsideration. Any objection to this procedure was
wai ved by the parties.

24. At the formal hearing, a CT Scan of the patient in
guestion and m ssing nurses' notes relating to Petitioner's
post operative nonitoring were introduced into evidence.

25. Upon review of this new evidence and under cross-
exam nati on, Respondent's expert, Dr. Begel man, coul d not
concl usi vely determ ne whether Petitioner's surgical and post-
surgical treatnment of Patient H H fell below the standard of
care.

26. However, it is clear fromthe record in the underlying
case that the evidence regarding Petitioner's perfornmance of the
procedure at issue in the case, as well as his postoperative
care of the patient, was in dispute. The expert opinion of
Dr. Dennis and Petitioner's response highlight this fact. The

events involving Dr. Dennis, which occurred after the finding of
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probabl e cause by the Panel, and Respondent's subsequent use of
Dr. Begelman at the formal hearing are not relevant to the
determ nati on of whether Respondent was substantially justified
in finding probable cause against Petitioner in the underlying
case. And, while the underlying case was ultimately resolved in
Petitioner's favor, there were disputes of fact in this case and
t he Agency and Respondent clearly were substantially justified
to go forward with the underlying action. Therefore, Petitioner
is not entitled to an award of attorney's fees and costs, as to
DOAH Case No. 02-4844F.

CONCLUSI ONS OF LAW

As to Both Cases

27. The Division of Adm nistrative Hearings has original
jurisdiction over the subject matter of this proceeding, and the
parties thereto, pursuant to Subsections 57.111(4)(b)1. and
120.57(1), Florida Statues.

28. The Florida Equal Access to Justice Act (FEAJA),
Section 57.111, Florida Statutes, provides in pertinent part:

(4)(a) Unless otherw se provided by | aw,
an award of attorney's fees and costs shal
be nade to a prevailing small business party
in any adjudi catory proceedi ng or
adm ni strative proceedi ng pursuant to
chapter 120 initiated by a state agency,
unl ess the actions of the agency were
substantially justified or speci al
ci rcunstances exi st which woul d make the
awar d unj ust.

15



29. The FEAJA, enacted by the Florida Legislature in 1984,
is patterned after a federal |aw on the sanme subject -- The
Federal Equal Access to Justice Act (the Federal Act), 5 U S . C,
Section 504. Enacted in 1981, the Federal Act provides in
pertinent part:

(a)(1) An agency that conducts an
adversary adjudi cation shall award, to a
prevailing party other than the United
States, fees and expenses incurred by that
party in connection with that proceeding,
unl ess the adjudicative officer of the
agency finds that the position of the agency
was substantially justified or that speci al
ci rcunst ances make an award unj ust

30. The federal and state statutes use simlar |anguage,
and the legislative history of the FEAJA shows that |egislators

were aware of the federal prototype. GCentele v. Departnent of

Prof essi onal Regul ation, 9 FALR 311 (DOAH June 20, 1996), citing

Senate Staff Analysis and Econom c I nput Statenments CS/ SB 438
(5-2-84); and the record of the 5-2-84 neeting of the Senate
Governnental Operations Comm ttee, sponsor of the bill.

31. Wien, as in this case, a Florida Statute is patterned
after a federal [aw on the sanme subject, it will take the sane
construction in the Florida courts as its prototype has been
given in federal courts insofar as such construction is
harnmoni ous with the spirit and policy of Florida | egislation on

the subject. GCentele v. Departnent of Professional Regul ation,

513 So. 2d 672, 673 (Fla. 1st DCA 1987).
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32. Section 57.111, Florida Statutes, provides for an
award of attorney's fees fromthe state to a "small business
party" under certain circunstances in order to dimnish the
detrinmental effect of seeking review of, or defendi ng against,
governnental action. This section states in part:

(3)(d) The term"small business party”
nmeans:

l.a. A sole proprietor of an
uni ncor por at ed busi ness, including a
pr of essi onal practice, whose principal
office is in this state, and whose busi ness
or professional practice has, at the tine
the action is initiated by a state agency,
not nore than 25 full-time enpl oyees or a
net worth of not nore than $2 mlli on,
i ncludi ng both personal and busi ness
i nvest ment s.

33. Petitioner established and the parties stipulated that
he was a snall business party within the contenplation of the
statute in that:

a) Petitioner was operating a
prof essi onal practice as a sole proprietor
at the time the action was initiated by
Respondent .

b) Petitioner's principal place of
busi ness was in the State of Florida,

| ocated in Wnter Haven, Florida;

c) Petitioner did not have nore than 25
full -time enpl oyees; and

d) Petitioner did not have a net worth of
nore than $2, 000, 000.

17



See generally Ann and Jan Retirenent Villa v. Departnent of

Heal th and Rehabilitative Services, 580 So. 2d 278 (Fla. 1st DCA

1991). Petitioner qualifies as a snmall business party under the
FEAJA.

34. Next, a state agency nust have initiated sone action
agai nst a small business party. The recited purpose behind the
establishment of Section 57.111, Florida Statutes, the FEAJA is
that "[t]he Legislature finds that certain persons may be
deterred from seeking review of, or defendi ng against,
unr easonabl e governnental action because of the expense of civil
actions and adm ni strative proceedings. . . . The purpose of
this sectionis to dinmnish the deterrent effect of seeking
review of, or defending agai nst, governnmental action by
providing in certain situations an award of attorney's fees and
costs against the state.” Subsection 57.111(3)(b) provides as
follows: The term"initiated by a state agency" neans that the
state agency: . . . [wlas required by law or rule to advise a
smal | business party of a clear point of entry after some
recogni zable event in the investigatory or other free-form
proceedi ng of the agency.

35. In the instant cases, Respondent issued two
Adm ni strative Conplaints directed to Petitioner, charging him
with certain violations of statutes enforced by the Board of

Medi cine. Petitioner denied the charges and requested a fornma
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heari ng, pursuant to Chapter 120, Florida Statues. Therefore,
this matter was initiated by a state agency.

36. Petitioner is a "prevailing small business party”
since the Final Oder has been entered in his favor in both

cases. Subsection 57.111(3)(c)1l., Florida Statues. Departnent

of Professional Regulation v. Toledo Realty, 549 So. 2d 715, 717

(Fla. 1st DCA 1989). Once this show ng is nmade, the burden
shifts to Respondent to denonstrate that its actions were
substantially justified or that special circunstances exist that

woul d nmake the award unjust. Toledo Realty, supra.

37. Subsection 57.111(3)(e), Florida Statutes, states: A
proceeding is "substantially justified" if it had a reasonable
basis in law and fact at the tine it was initiated by a state
agency. It is instructive to |ook to the decisions of federal
courts which have construed the neaning of the |anguage of the

Federal Act. Structured Shelters Financial Minhagenent |Inc. v.

Departnment of Banking, 10 FALR 389, (DOAH 1987); Gentele v.

Departnent of Professional Regul ati on, Board of Optonetry,

supra. In discussing the nmeaning of the term"substantially

justified,"” the court in Ashburn v. U S., 740 F.2d 843, 850

(11th G r. 1984), said:

The governnment bears the burden of show ng
that its position was substantially
justified. (citation omtted) The standard
is one of reasonabl eness; the government
nmust show "that its case had a reasonabl e

19



basis both in law and fact.” (citation
omtted)

Ashburn went on to say that the fact that the government | ost
its case does not raise a presunption that the governnent's
position was not substantially justified. The governnment is not
required to establish that the decision to litigate was based on

a substantial probability of prevailing. Wite v. US., 740

F.2d 836 (11th Gr. 1984). Under Florida |law, the
"substantially justified" standard falls sonewhere between the
"no justiciable issue standard" of Section 57.105, Florida
Statues, and an automatic award of fees to the prevailing party.

Hel My v. Departnment of Business and Professional Regul ation,

707 So. 2d 366, 368 (Fla. 1st DCA 1998)

38. In order to determ ne whether Respondent's initiation
of the underlying action against Petitioner was substantially
justified, one nmust determ ne whether the agency had a
reasonabl e basis in law and fact to allege that a violation had
occurred. In order to sustain a finding of probable cause, it
IS necessary that there be "sone evidence considered by the
panel that woul d reasonably indicate that the violations alleged

had i ndeed occurred.” Kibler v. Departnent of Professional

Regul ation, 418 So. 2d 1081, 1084 (Fla. 4th DCA 1982).
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As to Case No. 02-4843F

39. In Case No. 02-4843F, it is presuned that the Pane
revi ewed and consi dered the Agency's conplete investigative
file, including Petitioner's response and the expert opinions of
Dr. Black, Dr. Kilkenny, and Dr. Yahr. Fromthose docunents,

t he Panel concluded that a violation of Subsection
458.331(1)(t), Florida Statutes, had occurred.

40. However, Respondent did not satisfy its burden of
proof. The decision to prosecute did not indicate that there
was any consideration of the credibility or qualification of the
expert w tness, or the existence or non-existence of essential
fact witnesses, after such an inordinate delay in bringing this

matter before the Panel. The court in Departnent of Health &

Rehabilitative Services v. S.G, 613 So. 2d 1380 (Fla. 1st DCA

1993), cited the 7th Crcuit in MDonald v. Schwel |l ker, 726 F.2d

311 (7th Gr. 1983), in defining substantial justification as
“. . . a solid though not necessarily correct basis in fact and
|aw for the position that it took in the action."” [enphasis
added] 613 So. 2d at 1386. Substantial justification neans
"justified in substance or in the main -- that is, justified to
a degree that could satisfy a reasonable person.” Helnly,
supra, at 368. The evidence subm tted by Respondent coul d not
satisfy a reasonable person. Wth respect to DOAH Case No. 02-

4843F, three opinions were submtted by three nedical doctors -
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one stating that Petitioner failed to practice with the
appropriate standard of care and two indicating that Petitioner
practiced with the appropriate standard of care. The Panel did
not di scuss or consider the opinions by Dr. Black or Dr. Yahr.
Clearly, review of only one opinion wuld not satisfy a
reasonabl e person the Agency was justified in initiating its
action against Petitioner.

As to Case No. 02-4844F

41. In order to sustain a finding of probable cause, it is
necessary that there be "sone evidence considered by the Panel
t hat woul d reasonably indicate that the violations alleged had

i ndeed occurred."” Kibler v. Departnent of Professional

Regul ation, 418 So. 2d 1081, 1084 (Fla. 4th DCA 1982). |In DQAH

Case No. 02-4844F, the Panel reviewed and considered the
Agency's investigative file, including Petitioner's response and
the expert opinion of Dr. Dennis. Fromthose docunents, it was
reasonabl e for the Panel to conclude that a violation of
Subsection 458.331(1)(t), Florida Statutes, had occurred.

42. In addition, even though the decision to prosecute
essentially depended on a credibility assessnent of the expert
who reviewed the case, it did not nean that the Panel did not
have a reasonable basis in law and fact. The Panel was sinply

maki ng a deci sion on probable cause. It was not reaching a
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concl usi on about the guilt or innocence of Petitioner. GCentele,

supra.

43. As stated in the recent case of Fish v. Departnent of

Heal th, Board of Dentistry, 825 So. 2d 421, 423 (Fla. 4th DCA

2002), the evidence considered by the Panel "need not be as
conpel ling as that which nust be presented at the forma
adm ni strative hearing on the charges to support a finding of
guilt and the inposition of sanctions.”™ Petitioner's response
to the conplaint "disputed the allegations against him but did
not di sprove or conclusively rebut those allegations. 1In fact,
[ Petitioner's] response highlighted the fact that there were
di sputed issues of fact as to the charges against him" (1d. at
423)

44. Petitioner's allegations about the events concerning
Dr. Dennis and Respondent's subsequent use of Dr. Begel man at
the formal hearing are irrelevant to the determ nation of
substantial justification because they occurred after the
finding of probable cause. The determ nation of substantial
justification focuses on the initiation of the agency action, in
this case the finding of probable cause. A review of the record
denonstrates that there was clearly a dispute about the evidence
in the case, and the Panel had a reasonable basis in both | aw

and fact to find probable cause agai nst Petitioner.
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CONCLUSI ON

In these cases, Respondent initiated the action, and
Petitioner was the prevailing party in the underlying action,
and Petitioner is a "small business party” within the nmeaning of
the Florida Equal Access to Justice Act.

In regard to DOAH Case No. 02-4843F, Respondent did not
have a reasonabl e basis in |aw and fact for its actions and was
not substantially justified in its position. |In regard to DOAH
Case No. 02-4844F, Respondent had a reasonable basis in both | aw
and fact for its actions and was substantially justified inits
position. Therefore, it is

ORDERED as fol | ows:

1. As to DOAH Case No. 02-4843F, the Petition for
Attorney's Fees and Costs up to the naxi mum al | owabl e by | aw of
$15, 000 i s GRANTED

2. As to DOAH Case No. 02-4844F, the Petition for

Attorney's Fees and Costs is DEN ED
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DONE AND ORDERED t hi s

20t h day of My, 2003, in

Tal | ahassee, Leon County, Flori da.

COPI ES FURNI SHED.

WIlliamR Huseman, Esquire

DANIEL M KI LBRI DE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 20th day of May, 2003.

6320 St. Augustine Road, Building 12
Jacksonville, Florida 32217

Ri chard J. Shoop, Esquire
Depart ment of Heal t h- MQA
Bureau of Health Care
Practitioner Regul ation
4052 Bal d Cypress Way, Bin-
Tal | ahassee, Florida 32399

65
- 3265

WIlliamW Large, General Counsel

Departnent of Health
4052 Bal d Cypress Way, Bin

A02

Tal | ahassee, Florida 32399-1701

Larry McPherson, Executive
Board of Medici ne
Department of Health

4052 Bal d Cypress \Way

Di rector

Tal | ahassee, Florida 32399-1701
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R S. Power, Agency C erk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Edward A. Tel l echea, Esquire
Rosanna Cat al ano, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appellate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Administrative Hearings and a copy, accomnpani ed by
filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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